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AHHOTauus: Cratbs nocBsilLeHa ncecnegoBaHuo npobrematukm
TEopeTU4EeCKNX NOAXOA0B K COAEPXaHU MpUHUMNa KOHCTUTyuuoHanuama. B pabote
npeacTaBneHbl Noaxodbl U 060CHOBAHWST K MOHUMAHUIO MOHATUSA «NMPUHLMN NpaBay, a
TaKkKe COOEpXKWUTCS  aBTOpcKas MOMbiTKa OMNpedeneHnss MecTa  npuHuuna
KOHCTUTYLMOHanNu3ama B TeEOpUn YrornoBHOIO Npasa.

Abstract: The article is devoted to the study of the problems of theoretical
approaches to the content of the principle of constitutionalism. The paper presents
approaches and justifications for understanding the concept of "principle of law", and
also contains the author's attempt to determine the place of the principle of
constitutionalism in the theory of criminal law.
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CoBpemMeHHasi Teopusi YronoBHOrO MpaBa, Kak W Teopusa npasa, uMeeT
[OCTaTOMHO OOLWIMPHBIV apceHan MOHATWI, OOHaKo Takoe «usobwnue» TauT B cebe
onpeferneHHble COXHOCTU, B 4YaCTHOCTW, Korda uccriegoBaTenu, TeopeTuku npasa
CTPEMSATCSH OCTaBUTb, YTO Ha3bIBAETCH, «CBOW cnep B Hayke», KOHCTPYUPYS aBTOPCKUN
NMOHATUMIMHBIN annapat. Bmecte ¢ TeM, nogobHbIe aBTOPCKME MOUCKM BMOMHE CNOCOOHbI
yka3aTb Ha umetowmecs npobenbl 3akoHogaTenbcTBa. B aTto cBA3M cBoe
nccnegoBaHue Mbl NPOBOAMM, UCXOAA U3 uAen yHMBepcarbHOCTU psfa TEPMUHOB Y
NMOHATUIW Teopuu npasea.

TpaguLUMOHHO TEPMUH «KOHCTUTYLMOHANM3M» paccmaTtpusarcs B Teopun u
ncTopuMn rocygapctea W nMpaBa BO B3aUMOCBA3N C  MOHATUEM  «MPaBOBOE
rocygapctBo»’. Ocoboe MeCTO OTBEAEHO KOHCTUTYUMOHanNu3My B Teopuu
KOHCTMTYLIMOHHOrO NpaBa, rae OH paccMaTpMBaeTcs kak 06o0bLatoLlasn xapakTepmucTuka
YCTPOMCTBa rocydapcTs, UMEIOLUMX KOHCTUTYUMU. OTMETUM TaKke, YTO YETKOro ero
onpegeneHns He CyLLeCTBYET HU B POCCUMCKOM Hay4HOM o6opoTe, HU B 3apybesxHoM,
NPUCYTCTBYIOT B OCHOBHOM OnucaTerbHble XapaKTepuUCTUKU.
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Bmecte ¢ Tem, oTgenbHble aBTOpbl  MNPeanpUHMMAaloT  MOMbITKX
chopMynupoBaTb Hay4YHOe onpeaeneHne Ha OCHOBE UCTOPUKO-MPaBOBbIX TPaauuun u
onbiTa rocyaapCTBEHHOrO CTpouTenbCcTBa. B 4yacTHOCTW, B 3TOW CBA3W CUMTaeM
WHTEpPEeCHbIM M MHOrorpaHHbIM aBTOpCcKOe BuaeHwe Bonpoca y H.B. Mamwutoson:
«KoHCcTUTYLuMOHanNu3m, nonaraet aBTop..., — 3TO CUCTEMa NPaBOBbIX MAEN, B3rMNsa40B,
TpaguumMi, N MHCTUTYTOB, ONpeaensioLWmnx 0OLLEeCTBEHHbIA U roCyaapCTBEHHbIN CTPOMN,
3aKpennsaWun  OTHOLEHUS BRacTW, rocygapcTBa W JIMYHOCTW, MOpOXAaeMble
KOHCTUTYLIMOHHBLIM OMNbITOM Pa3fMYHbIX UICTOPUYECKNX CTAAUIA pa3BUTUS FrOCyaapcTBa u
obLiecTBa 1 BblpaXkeHHble B HOpMax, 06blvasix U NpaBoOBOM CO3HAHMM 3TOro obLiecTea.
9710 cucTeMa NpeacTaBneHni, onpeaensowas rpaH1Lbl akTMBHOCTM FrocygapcTea 1 ero
OpraHoB B PerynMpoBaHuUn pasnunyHblx cdep obLLeCTBEHHOM KU3HU» 72,

B peanuax cerogHsilLHEro AHA uccriegoBaHMe 3TOM  NpobremaTurku
npuobpeTtatoT 0ocobyto OCTPOTY C MO3ULMWN HOPM MeXAyHapoOHOro npasa, Korga
HauMoHarnbHble CUCTEMbI NMpaBa BCTYNalT B KOHMMAUKT C arpecCUBHbIMU 3KOHOMUKO-
NpaBoOBbIMW YCITOBUSIMU, C COBPEMEHHBIM MUPOMOPSAKOM, B Lienom. Tak, Hanpumep,
B.C. O63eeB B pabote «CoBpeMEHHbIN KOHCTUTYLMOHANN3M 1 rnobanusaums...» 4eTKo
KOHCTaTMpyeT, 4YTO «... MO0 CyBEpEeHHble rOCydapCTBa BrOSIHE BMWCHIBAOTCA B
npoueccbl rnobanusaumm M COXPaHSIlOT KOHTPOSNb Had CBOMMW HaUMOHAaNbHbIMK
boraTcTBamMn, NMMbO cyBEPEHUTET OOBABNAETCA PENMKTOM MNPOLLIIONo Y OKa3blBaeTCH Ha
cBanke MNONIMTUYECKOM WUCTOpMM», TMNpU 3TOM aBTOp OTMeYaeT, 4To [Anis
«rnobanuanpyollerocs MMpa B €ro NpaBOBOM pPas3BUTUM  XapakTepHbl [Ba
B3aMMOCBSI3aHHbIX BCTPEYHbIX npowecca: WHTEepHaLUMoHanu3auuns
BHYTPUroCcygapCTBEHHOIO perynvpoBaHusi, 0COOEHHO B r'yMaHuTapHou cdpepe, a Takke
B cdepax TOProeBnu, TpaHCmopTa M T.4., W BMOMHE OTYETNMBO MNPOABNAOLLAACS
TeHOEHLMS KOHCTUTYLIMOHaNM3aunum MexxayHapoaHbIX OTHOLLEHUA» 73,

Ewe opgHon, 4acto BCcTpevawowencs, xapaktepuctukon obnagaet
KOHCTUTYUMOHaNM3M — 93TO0 HeobXxooMMOCTb MpPU3HAHUA npaB 4YenoBeka, 3To
cBoeobpasHas cuctemMa HOPM, MWHCTUTYTOB W COUMAnbHOW MPaKTUKA rapaHTum
peanusaumm aTUX Npas B COBPEMEHHOM 00LLecTBe.

AHanusnpysa obwue nonoxeHus YronosHoro kogekca PO (ganee — YK P®),
BMANM, YTO B NepeyvHe 3agay 3akoHa 3akpeniieHa oxpaHa npaB 1 cBobof YenoBeka u
rpaxgaHunHa, «ycuneHHas» nonoxeHuamu ct. 7 YK P®, onpegenswowunmm, 4to
YronoBHOE 3aKoHOAAaTeNnbCTBO obecneynmBaeT 0Oe3onacHOCTb 4YenoBeka. WHCTUTYT
©e30nacHOCTN YenoBeka, B CBOK ovepedb, 6e3 OOMKHOro 3aKpensieHust B NpaBoOBOM
cucTeme rocygapctea He pabotaeT. [109TOMy MOXHO roBOpUTb O TOM, YTO Hanmuyue
KoHCTUTYyuMKM ¢ yTBEPXXAEHHbIMU (3aPMKCMPOBAHHLIMW/NPONMCAHHBIMW) UHCTUTYTaMU
npae, cBOOOA4 M rapaHTUMN 4YeroBeKa W rpaxgaHuHa ecTb hopmanbHas TeopeTUKo-
npaBoBasi OCHOBA KOHCTUTYLMOHaNu3ama B PO, koTopasa MoOXeT ObITb OXapakTepnsoBaHa
Kak ornpedeneHHas MonuMTMYecKkas MpakTuka, peanusyemass B COOTBETCTBUMM C
YCTaAHOBMEHHbIMU NPUHLMMAMK, B TOM YMCNE rOCy4apCTBEHHOrO perynmpoBaHus.

Takum obpasoM, ycunuBawLwasica TeHOEHUWs TymMaHu3auuMu YrorioBHOMO
3akoHogartenbcTBa Poccum cnocobCcTBYET, HA Haw B3rMnsg, «BXUBIIEHUIO» B TEOPUIO
YrONoBHOMO Npasa NpobrneMaTnkn KOHCTUTYLIMOHanM3ama, kak OgqHoro M3 nNpuHLMMNOB.

30ecb cpasy OTMETMM, YTO CErogHs WU €AMHOr0 OAHO3HAYHOro MOHATMSA
«MpUHLMNbI NpaBa» He cyllecTByeT, bonee Toro NpogomkaeTcs HaydHas nosemMuka B
OTHOLLUEHMM K CYLLHOCTM, Kraccudumkauum n cuctembl nNpuvHUMNoB npaBa. CerogHs
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MOXHO 0003Ha4MTb TPWU OCHOBHbIX HanpaeneHusl, no MHeHuto O.A. CmupHoBa’™, B
NMOHVMaHWM NPUHLMNOB NpaBa: LUMPOKoe, HOPMATUBHOE N AOKTPUHANBHOE.

He nonemnsvpys no Bomnpocy onpeaeneHns noaxoOoB K U3YYEHUHo
npobnemaTvki NPUHUKUNOB npaBa, chopMynupyemM aBTOPCKYIO MO3ULNI0 MO TeMaTuke
Hallero nccrnegoBaHust, UCXoasa M3, BO-NEPBbIX, TOrO, YTO AOKTPUHANbHOE NMOHUMaHue
MPVHLUMMOB NpaBa He OTHOCUTCH K POCCUINCKOW NPaBOBOWN CUCTEME, NCXOAHA U3 TOr0, YTO
B CUCTEME POCCUNCKOrO YrofloBHOIrO Npasa MpUHLMMbI SBASOTCA HE NPOCTO MAENHBIMM
Ha4Yanamm, OHW HOCAT MMNepaTuBHbIN xapaktep. MNMpumep: cornacHo n.1 ct. 3 YK PO
«MPECTYMNHOCTb AESHWSA, a TaKkKe ero HakasyeMoCTb ... ONPEeAEensioTCs...» 3aKOHOM, a
n1 cr. 5 YK P® 3akpenun HOpMy O TOM, YTO 5MLUO NOAMEXUT YrOfIOBHOW
OTBETCTBEHHOCTW TOJIbKO B ClyYae YCTAaHOBMIEHUSA €0 BUHBI.

"oBOpPSA O LUIMPOKOM MOHMMAaHWM MPUHLUUMOB NpaBa, OTMETUM, YTO 3TOT NOAX0S
«rpeLwwunT» NOAMEHON NOHATUIA U OPUEHTaLMEN HA HOPMbI 3TUKU 1 MOpanu, 4To camo no
cebe nckaxaeT CYLIHOCTHbIA CMbICI MPaBOBOM HOPMbI. [103TOMY TOMKOBaTb HOPMbI
npaeBa MOryT TOMbKO IOOW, UMELLME COOTBETCTBYHOLLYIO MPOdEeCCUOHanNbHyO (B
nepByl0 oyepedb — MNPaBOBYHD, HOPUAMYECKYHO) MOArOTOBKY U BbICOKAA YPOBEHb
npaBoco3HaHua. COOTBETCTBEHHO, HOPMATMBHbIA NOAXOL K MOHWMaHWIO MPUHLIUMOB
npaga, CTPOSALLMIACA HA UX MOHUMAHMM C NO3MLUN TOrO, YTO OHM 00Leobs3aTenbHbI, YTO
OHW — MPUHUUMBLI — TOXXE HOPMbI, ONpefensiiolmMe U perynupyowime obLecTBeHHbIE
OTHOLLUEHMS B ONpPefeNneHHbIN NCTOPUYECKUA Neprof yHKLMOHUPOBAHUSA 3KOHOMUKMN U
rocynapctBa. bonee TOro, TOonbKO NpuU3HaHHblE B TFOCYAapCTBE M 3aKpensieHHble
COOTBETCTBYIOLUUM feranbHbIM CMOCOOOM HOPMbI CTAHOBSATCHA NPaBOM, a 3HauuUT —
NPVHUMNbI NpaBa AO0MKHbI OGbITb NPSIMO UNN KOCBEHHO 3aKpensieHbl B HOpMax Mnpaga.
Mpumep: npvHUKMN paBeHCcTBa Beex nepen 3akoHom ecTb B YK P® n B8 OCHOBHOM 3akoHe
CTpaHbl.

B atom cBA3M cuMTaem pacCMOTPEHME MNPUHLMUMNA KOHCTUTYLMOHanu3mMa B
KayecTBe 04HOro 13 o6LLMX NPUHLIMMOB YroNOBHOIO NpaBa B NpaBoBoOn cnucteme Poccuu
BMOSHE OnpaBAaHHbIM, UCXOAst U3 TOTO, YTO 3TO TaK Ha3biBaeMasi CUCTEMA «MUCAHHOTO
npaBa» C OCHOBOM B Buae KoHCTUTyuun, a Takke y4uTbiBasi MOMOXEHWE O TOM, YTO
KOHCTUTYLMOHaNU3M npegnonaraeT YeTKOe crefoBaHWe HOpMam KOHCTUTYLIMOHHOMO
3aKkoHoaaTenbCcTBa ¢ 06593aTeNnbHBIM MPU3HAHMEM MHCTUTYTOB NpaB U cBOOO YenoBeka
N rpakgaHuHa, YTo, KaK y)xe OTMeyarnochb Bblle, YEeTKO 3aKpenneHo B obuen 4actu
YronoBHoro kogekca Po.
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