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When the legislature amends the rules governing the statute of limitations for
criminal offenses, the question inevitably arises as to which offenses are affected by these
amendments. Undoubtedly, the new statutes of limitation apply to those acts that are
committed after the amendments have come into force. But what about acts committed
before that time? Should the new statutes of limitations also apply retroactively to these
acts?

1. The principle of legality and the prohibition of retroactive criminal law

The legislature could clarify these questions by enacting transitional provisions to
make clear whether the new statutes of limitations should also apply to earlier acts. Such
transitional provisions are only permissible, however, if the new rules shorten the previous
statutes of limitations. For then a retroactive application of the new rules would have a
favorable effect for the offender. If, on the other hand, the legislature has adopted longer
periods of limitation, this will have a detrimental effect on the offender. In this case,
retroactivity could be unconstitutional. This is because the principle of legality guaranteed
by the constitution ("nullum crimen sine lege") also includes the prohibition of any
retroactive effect of criminal laws.

In Germany, the Federal Constitutional Court had to deal with this issue after the
German legislature extended the statute of limitations for murder in 1965. This was done
because the intention was to prevent a statute of limitations from occurring for murders
from the National Socialist era that had not yet been prosecuted. So in this case the
retroactive effect of the law had been intended by the legislature. The Federal
Constitutional Court ruled that the extension was compatible with the prohibition of
retroactivity under Article 103 of the Basic Law (Decisions of the Federal Constitutional
Court Volume 25, p. 269 - 2 BvL 15, 23/68 from February, 2nd, 1969). This is because the
prohibition of retroactivity only applies to provisions of substantive law that relate to
criminal liability, i.e. the preconditions as to whether a criminal offense has been committed
at all. These are, in particular, those norms that regulate the conditions under which a
certain conduct is punishable. These include the criminal offenses listed in the special
section of the Criminal Code, but also provisions of the general section, for example, on
punishable attempt or complicity. In the view of the Constitutional Court, however, the
statute of limitations does not concern the question of whether a criminal offense has been
committed at all, but only regulates the preconditions for a criminal offense to be
prosecuted by the criminal prosecution authorities by means of criminal proceedings. The
occurrence of the statute of limitations does not mean that a crime no longer exists. Even a
murder that is time-barred is still a murder. And the statute of limitations does not change
the wrongfulness of the act or the guilt of the perpetrator. The statute of limitations merely
means that criminal proceedings may no longer be brought against the perpetrator.
Therefore, although the statutes of limitation are regulated in the Criminal Code and not in
the Code of Criminal Procedure, they are not norms of substantive criminal law, but
regulations of criminal procedural law. The strict prohibition of retroactivity under Article
103 of the Basic Law therefore does not apply to statutes of limitation.

2. The principle of legitimate expectations and the different kinds of retroactivity

However, a retroactive extension of statutes of limitations may also violate the
Constitution for another reason. Article 20 of the Basic Law contains the principle of the
rule of law. From this principle derives the principle of legitimate expectations. This
involves the idea of legal certainty. A citizen must be able to foresee on the basis of the
law what legal consequences await him. As far as circumstances are concerned that have
already occurred, he must be able to trust that the legal situation will not be subsequently

63



changed to his disadvantage. For this reason, retroactive amendment of laws is
fundamentally problematic with regard to the principle of of legitimate expectations. This
principle applies to all laws, regardless of whether they concern substantive law or
procedural law. In fact, the prohibition of retroactive criminal laws of Article 103 Basic law
is only a particularly strict manifestation of the principle of the protection of legitimate
expectations. However, legitimate expectations do not prohibit every form of retroactivity.

However, one must distinguish between two kinds of retroactivity: On the one
hand, there is retroactivity if a new law is also applied to such matters as have already
begun at the time of its entry into force but have not yet been fully completed. The Federal
Constitutional Court refers to this as "apparent retroactivity". On the other hand,
retroactivity is conceivable in the form that a new law is also applied to such matters that
have already been fully completed when the law enters into force. In these cases, there is
a "genuine retroactivity." This distinction between apparent and genuine retroactivity is
particularly important in the case of changes to statutes of limitations. | would like to
illustrate this with an example:

Let's imagine that on Jan. 1, 2023, the legislature enacts a law that extends the
period of limitation for theft from five to eight years. Let us further imagine two perpetrators,
A and B. A committed a theft on 1/1/2021. The limitation period for this offence would
originally have been expired at the end of 12/31/2025. If the new law is applied
retroactively, the limitation period will now not expire until 12/31/2028. This is then a case
of apparent retroactivity, because the limitation period for the offence had not yet expired
when the law was amended.

Let's assume that B committed a theft on 1.1.2017. Therefore, the limitation period
expired at the end of 31.12.2021. If the new law were also applied to B's offece, the statute
of limitations that has already occurred would be lifted. Instead, the statute of limitations
would not occur until 12/31/2024. This would be a case of genuine retroactivity. This is
because the statute of limitations in this case had already been fully concluded when the
law was amended.

The strict prohibition of retroactivity under Article 103 of the Basic Law prohibits
both apparent and genuine retroactivity. In contrast, the principle of the protection of
legitimate expectations under Article 20 of the Basic Law only prohibits genuine
retroactivity, according to the Federal Constitutional Court. If a statute of limitations has
already occurred, the offender must be able to trust that he can no longer be punished for
this act.

An apparent retroactive effect, on the other hand, is permissible as long as it does
not violate the principle of proportionality. The Federal Constitutional Court considered the
extension of the statute of limitations for murder to be proportionate. This was because it
was a matter of punishment for very serious crimes. The common interest in prosecuting
this crimes was particularly high and therefore to be weighted higher than the offender's
interest in protection of legitimate expectations.

Summary:

In Germany, the Constitution permits retroactive amendment of statutes of
limitations for criminal offenses. This also applies if there is an extension of time limits that
is disadvantageous to offenders. However, in this case, the retroactive effect may only
extend to those criminal acts for which the limitation period had not yet expired before the
amendment came into force. If the statute of limitations for a crime has already expired,
this effect cannot be retroactively eliminated by a law.
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XONBOOHbI BYrA HANPAMOAX FrEPMAH YJCbIH
SPYYIUMH XYYINTUUH XO6H X3ananuaX XyrAlAAHA HOMANT,
©OPUYNOeNT OPYYNAXTAU XOJNIBOOTOU ACYYOAN

lMemep Kasucke

XBHIY-biH AyacbypauliH ux cypayynuliH 3pyy, apyyaulH rnpouecc,
90uliH 3acauliH 3pyyaulH 3pX 3yUH M3HXUMUUH 3pX/132Y,

dokmop (Sc.D), npogpeccop.

Xyynb TOITOOTYUWH 3YraaC SPYYIUNH TOMT X3PrUrMH XeeH X3anmanuax Xyrauaar
3oxuuyynax >Kypamp eepurnenTt opyynaxblH Tyng 4yxam famap rsmT  X3pryyauir
Xamaapyynax Tyxan acyygan 3annwryin tynrapHa. HamanT, eepynent OpCOHOOC XOMLUX
XyrauaaHg ymngaracsH raMT Xapryyasa LUMH3 X6eH X3nanuax Xyrauaar X3parnax €cTou.
TorBan XxeeH X3Nanuax XyrauaaHg HOMIMT, eepurnent opyyrnaxaac eMHe YWNnaaracsH
X3Pryyasaa yr WMHI X66H Xananuax Xyrayaa xamaapax yy? rox acyynr ypraH rapy 6anHa.

Xyynb €CHbl 3apymMpa “OpyyruiH Xyynuir OyuaaH X3parnaxXunr XOpUrioHO” rax
3aacaH. Xyynb TOITOOX Gaunryynnara Hb LUWMIMKUAT XOOPOHAbIH 3aanTyyabir 6aTank, WuHa
XO6H X3Nanuax XyrauaaH4 eMHeX akTyyd Xamaapax 3cax, Xyynb BaTtnargax XypTanx
XyrauaaHg ywngargcoH ramT XOpryyaunH XeeH Xanamnuax Xxyrauaang eep 30xuuyynant
opyynax 9Cax acyyanbir TOOOpXon 6onrox écton. MM WnMMKUATUAH 3aarT LWWHIYUICIH
AYPMI3p XO6H Xananuax xyrauaar 60rMHOCroCoH TOXMONAOMA 1 X3parnargax 60noMxTon
OONMOBY LWIMH3 OYP3M A3X XYYYMH 3aanTblH X3C3r Hb MAMT X3parTaHA awwurtanm ©6anx
Maragnantan. HereeTanryyp, Xyynb TOITOOMY X66H X3ananuax xyrayaar ypracracHaap ramt
X3par YWNOC3H 3Trasad ceper Hemee Y3yyrnH3. OH3 TOXMOMNZONA 6MHex 3aanTbir
XYUYMHTIM Oainrax, X3parnax Hb Xyynb 3epuyceH Oaix ©Oonsowryin. Y4mp Hb YHACSH
Xyynuap 6atanraaxcaH xyynunH 3apuumg “Nullum crimen sine lege” “OMHex 3pyyruiiH
XYYIUIAT X3P3rnax Hb XOPMOTOW” raX TycracaH Oanaar. ©epeep xanban, eMHex JpyyruiH
XYYnunr ByuaaH Xaparnax, amap Y X3pruvr LUMAABIPNIAK BONOXIyn oM.

XonbooHbl byrg Hampampax epmaH YncelH xyynb Tortoorung 1965 oHAg XyH
aMUWHbl X3PIMNH X6OeH X3Nanudx Xyrauaar CyHracHbl gapaa XonbooHbl YHACOH XyyrUH
WYYX33C SH3 acyyanbir WWAAB3IPMAX LWaapanaratan O0nCoH. OH3 Hb  TyxaunH
(coumanusmbiH) yeqd YWNASrACOH XYH aMuHbl X3pryyasg mepgeH 6aviuaant asyynaaryn
Banxag XeeH Xamanudx Xxyrauaa TOOUOrAoX Ayycaxaac ypbauunaH COpruvinax anxam
GOnNCoH.

XonbooHbl YHOCSH XYYNMUWH LUYYX33C “TAMT X3PrUMH XeeH X3ananuax xyrauaar
CyHracaH Hb YHACSH xyynunH 103 gyraap 3ynng 3aacaH OyuaaH X3parnaxuir Xopuriiox
3aanTTal HUALSX BaliHa raxk y3coH®, Yump Hb 3pyyruitH Xyynuidr 6yuaaH X3parnaxuir
XOPUINOX Hb 36BX6H JpYYIMWH Xapuyunara XynasanraxTal xonbooton maTepuannar
XYYNuinH 3aantyyg Oyly ramT X3par yWNACSH 3CaX acyygantan XonbooTon. 3Arasp Hb
AnaHrysa TogopXon YWNANUAT LWMATIAX HOXLeNUUr 3oxuuyyngar Xam Xamxad oM. YYHA:
OpYYIMAH XYynuWH Tycranh aHrug 3aacaH 3pYYrMiH raMT X3par OOMOH epeHXWUn aHrmiH
3aanTyyg, Togpyynban, an WWATraN OHOrayynax opongrioro, XaMTpaH YAngardyaund Tyxam
3aanTyyn xamaapHa.

YHAC3H XyYNUIH U3UMAH Y33 Bainraaraap, XeeH Xxananuax xyrauaa Hb 3pyYruiH
raMT X3par YWNASrACAH 3C3X acyypang xamaapaxryi Gereef, 3eBX6H 3pYYIMWH X3par
YYCraH, GalilaaH LIUATIaX axunnaraa sByynax ypbA4YUIICAH HeXLemnunur soxuuyyngar
GanHa. XeeH xananuax xyrauaa gyyccaH Hb raMT X3par yryl GONCOH racaH yr Ouw oM.
Xe6eH xamnanuax xyrauaa X3T3pPC3H XYH aMWMHbI X3par 4 annara xaBadp GanHa. ©epeep
Xanban, XeeH X3Manuax Xyrauaa Hb raMT 3Trasa’f 3pYYrUMH X3par yycraxryn OGamnxbir
Xanaxaac Oyc, TyxalH ram OypyyTanm aTrasguiiH ram Oypyyr eepunexryn. Wimg xeeH
XAnanuax Xxyrauaar JpyyrunH 6GanuaaH WUATIIX Xxyynuap Oyc, OpyyrumH xyynmap

109 Xon6ooHbl YHACOH XYYIUIAH LIYYXWIAH Wninaeap. 1969 oHbl 2 gyraap capblH 2-Hbl egep. 25 ayraap 60Tb. 269
Oax Tan.
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3oxmuyyncaH ©OoroBY, MaTepuannar 9px 3yMH X3M X3MXK33 [3X93C33  MWIYYTInNraap,
NPOLECCLIH 3pX 3YWH 30XMLYYynanTbiH XYP33H4 Xxamaapax ounronT oM. Taraxaap YHOC3H
xyynuiiH 103 gyraap 3ynng 3aacaH “OyuaaH xaparnax’-uiAr xaTyy XOPWUIMOCOH Hb X6eH
X9Nanuax xyrauaaTtanm xamaarym.

XeeH Xxamanuax Xxyrauaar cyHrax Hb YHOC3H Xyynb 3epyux wantraaH 6orx
bonsowryn. YHACOH xyynuiH 20 gyraap 3ynng “Xyynb 0334n3X 3apuuMm’ rax oun. Yr
3apumaac xyynb €CHbl XYM33MTUAH 3apyuum yycaar. VIproH eepunr Hb Xyyrb, 3pX 3yWH
sMap yp Aaraeap xynaax 6aviraar xapx Yagnar 6anx écton. XapuH anb X9AMMHI3 YYCCaH
Hexuen 6ananbiH XyBbA, TIP33P 66PUNH XyBUWH Gangnbir gopayynaxryn 6arix éctom
ragarT UTranTanm Bamx xspartan. Minvaac xyynbn GyuaaH eepunenT opyynax Hb Xyyrb
€CHbl XYM33aNTUMH 3apyMblH XyBbJ, YHAC33p33 acyygantan 6aviHa. OH3 3apyMM Hb
mMatepuannar apx 3yW, NpPOLECCbiH 3pX 3yl Xamaapax 3C3ax33c yn wanfraanaH, Oyx
Xyynb4 XaMaaTan. YH3H X3partad YHACAH xyynuiH 103 gyraap 3ynng 3aacaH OpyyruiH
XYYIUIAr GyLaaH X3parnaxXMnr XOPUroX Hb Xyylb €CHbl XYN33NTUAH 3apyMbir Xamraamk
GanraarmvH xaTyy wnpan oM. [9xg33 Xyynb EcCHbl XyNnaanT Hb OyuaaH x3aparnax Oyx
X3NO3pUIAr XOPUINOAOITY OONOBY, XOEP TOPIUMH XYUYMHTIN HEXLENUIAr srrax X3parTan.
Har tanaac wuH3 Xyynb Xy4uH Terengep 60Mox yen anb HAr X3PruviH XOeH X3nanuax
Xyrauaa axancaH 6onosy OypaH rynuaT gyycaarym Gamnraa toxvongong xyynuir byuaaH
Xoparnak 60nHO. XonbooHbl YHAOCSH XYyYynuMWH LWYyx33c yyHunr “Unspxun  ByuaaH
XaparnanT” rax Hapnagar. Heree Ttanaac, Xxyynb XxydmH Terengep 6onmory 6ypsH
YANA3Irgak gyyccaH acyyaang d WuHS Xyyrnb YUNYNaXunr Xyynb ByuaaH xaparnax xandap
rax y3ax 6onHo. Wnapxumii 6a XMHX3H3 OyuaaH Xaparnax TOXMONAMyyAblH XOOPOHOOX
Anraa Hb XO6H Xamnanuadx Xyrauaa eepunergceH Ttoxuongong maw uyyxan. YyHuulr
XKNLWII3raap Tannbapnas.

Xyynb Tortoory 2023 oHbl 1 oyrasap capblH 1-HWN egep Xynramnax ramT X3pruiH
XO6H X3Nnanuax Xxyrauaar TaBaac HammaH Xun GONroH cyHracaH Xyynb rapracaH rax
6oabé. 2021 oHbl 1 ayraap capbiH 1-HUIA egep A, b Hap xynramnax ramTt xapar YWAnIACSH
rax Teceenden, 3H3 raMT X3PIrMnH XeeH Xananuax xyrauaa 2025 oHbl 12 gyraap capbiH 31-
HUA epep pyycraBap 6onox 6GamcaH. XapsB LWKMHS Xyynuir OyuaaH X3parnacaH
TOXMONAONA, X66H Xananuax xyrauaa Hb 2028 oHbl 12 gyraap capbiH 31-HUi egep xypTan
ayycaxryn. Xyynbf HOMINT, ©6pYnenT opyynax yea roMT X3pruiH XeeH Xananuax xyrayaa
XapaaxaH gyycaaryn 6ancaH Tyn 3H3 X3parT xyynb OyuaaH xaparnax 6onHo. NpraH b Hb
2017 oHbl 1 AOyrasp capblH 1-HUM egep Xynraw XUWCAH K GOoOBOM, X6eH X3nanuax
xyrauaa 2021 oHbl 12 pyraap capbliH 31-Hui egep AyycraBap OOMCOH. X3paB LUMHI
XYYNuiAr B-H yWnAcaH raMT X3parT X3parnacaH 60 HAr3HT YYCCAH XOeH Xarnanuax xyrauaa
uyunargax 6avicaH. YyYHUM OpoHA XeeH xananuax xyrauaa 2024 oHbl 12 gyraap capbiH 31-
HUA efep XYPTan YYCaXryn. OH3 Hb XMHXOHA OyuaaH X3parnax TOXMONAON M. YUMp Hb
XyynbZ H3M3NT, eepynenT opyynaxag, yr XapruiH XeeH Xarnasuax Xyrauaa HaraHT 6ypaH
TOOLOTA0X, AyyccaH GancaH.

YHocaH xyynuiH 103 pgyraap 3ynnuinH GyuaaH Xx3parnax 3aanTtag 3pyyYruvH
Xyynunr ByuaaH X3parfaxXumr XOopurnocoH 3aanT Gawgar. YyHui acparaap, YHOCOH
xyynunH 20 gyraap 3ywng 3aacaH Xyylb €CHbl XYN33NTUAT Xamraanax 3apynm Hb 36BX6eH
XMHX3HI ByLaaH X3parnax XXypaMm XYYMHTaW 6arxbIr Xopurriogor rax XonbooHbl YHACAH
XYYIUAH L3L M343ra9B. X9paB XO6H X3Manudx Xyrauaa anb X3gunH gyyccaH 6on ramt
X3PArToH TyxawH YWANANUNHX33 Tenee uaawui xapuyunara Xynaaxrym ragart utrax
YapgBapTan barx ECTON.

Xon6ooHbl YHAC3H XYYNMUIAH LUYYX33C “XYH aMWHbl X3PrUAH X6 H X3manuax
Xyragaar CyHrax Hb MpONopuMoHanb” MK Y3C3H. YUuMp Hb OHL, XYHO F3MT X3parT
oHorgyynax WWATIAMWMIRH acyyaan 6ancaH. QH3 raMT X3parT A5 OHorayynax HUATIAr awmr
COHUPXON OHUron Mx GawcaH Tyn raMT STraSAMNH Xyynb ECHbl XYIISNTUIAM Xamraanax
aLINr COHMPXJII00C UNYY XUHT3N HGanx éCTon.

OyrHant

epmaHbl YHAC3H Xyyrnuvap SpYYrMRH TAMT X3PrMNH X H X3ananuax Xxyrauaar

OyuaaH eepuynexvinr 3esleepger. [OMT X3pParTHYYAWWH YWNACOH AMT X3PrMWH XOeH
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XAManuax XyrauaaHbl Xs3raapnanTtbil CyHrax Hb X3parTaH4 awwurryi TOXMongong
X3PArnargaHa. 3CaH x3aunm 4, aH3 Toxuongong OyuaaH X3parnaxX X3P3aDKUMT Hb XyynbA
OopyyncaH H3MaNT, eepyYnenT Xy4uH Terengep OOMOX00C ©MHe XeeH X3aNnanuax xyrauaa
ayycaaryn Gaviraa SpyyrmiH X3parT xamaapHa. XSp3B 3pYYIMAH FAMT X3PrunH Xyyrbg
3aacaH XeeH Xananuax Xxyrauaa anb X34uMnH ayyccaH 60n X3pankUnTUNH 3U3CT rapcaH yp
OyHr xyynuap 6yuaaH apynrax 60noMKryn.

AwwurnacaH marepuman
- Xon6ooHbl YHAC3H XYYNUAH LUIYYXURH Wnnaeap. 1969 oHbl 2 ayraap capbiH 2-Hbl
egep. 25 nyraap 60Tb.
OpuyyyrnicaH: b.YsHea
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